TRUSTS (AMENDMENT No. 6) (JERSEY) LAW 201-

REPORT

Explanatory Note

This draft Law would amend the Trusts (Jersey) 1884 (the “Law”).

Article 1 of the draft Lawinserts newArticles 47B to Articles47J into the Law, the
purpose of which is to specify the circumstancewlmch the court (i.e. the Inferior
Number of the Royal Court, by virtue of Article J(bf the Law) may exercise
supplementary powers in order to remedy the adveffeet or consequences of
mistakes, or other acts or omissions made by sgttlustees or other persons. The
court would be able to declare in specified circiamses, that a transfer or other
disposition of property to a trust, or the exer@@owers over or in relation to a trust
or trust property, is voidable. Such a declaratioa legal remedy which has the effect
of setting aside the transfer etc. or exercisehefgower and declaring it to be of no
effect or to have such effect as the court mayrdete.

The new Articles would fall under Part 2 of the Lawvkich means that the powers
exercisable by the court will only apply in relatito a Jersey trust (i.e. “a trust whose
proper law is the law of Jersey” as defined in &etil(1) of the Law), and would
provide as follows —

Article47B is an interpretation provision and modifies the resgion
“disposition of property”, so that for the purpos&sArticles 47D to 47J any
such reference excludes a testamentary dispositaate by a setttlor. The term
“mistake” is defined in broad terms to include #igect of a mistake and a
mistake of fact occurring before or at the timeadfansaction or exercise of a
power.

Article 47C clarifies that the doctrine of “erreur” under Jgrsmistomary law
does not apply for the purposes of determining vdueistitutes a mistake in
relation to an application undarticle 47E or 47G.

Article 47D applies with retrospective effect so that the towsy exercise the
powers contained iArticles47E to 471 in relation to cases where a transfer of
property to a trust or other disposition etc.,tar &xercise of any power over or
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in relation to a trust has occurred either befarafter the coming into force of
this draft Law.

Article 47E sets out the grounds on which a court may dectkattransfer or
other disposition of property to a trust is voidatlhere a settlor (whether alone
or with another settlor) or another person whodascised a power to make a
transfer etc. on the settlor’'s behalf, has maderiass mistake in relation to that
transaction, and that transfer etc. would not hbeen effected but for that
mistake. The mistake (see definition Anticle 47B(2)) can be one of fact or
law. It has to be extremely grave to the extent ithaould be just for the court
to make a declaration under this Article. The dettay remedy setting the
transaction aside may only be sought by the sdtloany other settlor if more
than one), his or her personal representative acesgor in title (see
Article 471(1)).

Article 47F also concerns cases which involve the transfestloer disposition
of property to a trust. But in contrastAoticle 47E, applies where the transfer
etc. has been effected through a person who hasise@ a power on behalf of
a settlor (rather than exercised directly by th®¢ and who owes a fiduciary
duty towards the settlor in the exercise of hihver power. Where that person
when exercising his or her power to transfer priypiailed to take into account
relevant considerations, or took into account évaht considerations, the court
may declare the transfer etc., voidable if it saclthat the person exercising the
power would not have effected the transfer etd, @ or she not failed to take
into account considerations which he or she oughte taken into account, or
taken into account considerations which he or sighbnot have taken into
account.

In such cases it is not necessary for the persekirggthe court's remedy to
establish that the person exercising the poweratdault because of any lack
of care in the way in which the power was exercisisl in Article47E, a
declaration that the transfer etc. is voidable maly be sought by the settlor
(i.e. the person to whom the fiduciary duty is ojyeat his or her personal
representative or successor in title.

Article 47G concerns cases where the property has passetitistpand where
a trustee or any person who has exercised a naoidiy power in relation to
the trust makes a mistake in the exercise of thatep. The grounds on which
the court may declare the exercise of the powedalme on the grounds of
mistake are analogous to the grounds set ofittiole 47E.

Article47H also concerns cases where the property has padsettust, but
involves the exercise of fiduciary powers by ateasor by a person otherwise
than in the capacity of a trustee, who exercispseveer over, or in relation to a
trust, or trust property and who owes a fiduciangydtowards a beneficiary.
The grounds for setting aside the exercise of theep are analogous to those
set out inArticle47F concerning the failure to take into account reftva
considerations or taking into account of irrelevagunsiderations when
exercising the power.

Article 471 provides for the persons who may apply to the tctarra setting
aside declaration under any Afticles 47E to 47H. The court may make such
order as it thinks fit pursuant to a declarationr Example, a supplementary
order might be required to deal with the recovefydistributions made to
beneficiaries, rendered unlawful following a deatam made orArticle 47H
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grounds. The order making power contained in thgvigion does not affect
other powers of the court to make orders underckrtl of the Law. This
provision also protects the position of a purchdeewalue who has in good
faith purchased trust property in ignorance oflihekground history which has
resulted in the setting aside of the transfer @pprty to a trust etc. or other
powers exercised in relation to the trust.

Article47J is a saving provision which protects the posit@npersons who
wish to challenge the transfer of property to &ttiar other disposition etc., or
the exercise of any power over or in relation tioust, and to seek remedy on
grounds which are different from those set ouviticles 47E to 47H.

Article 2 of the draft Lawsets out its title and provides for its coming ifacce 7 days
after it is registered in the Royal Court.
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Trusts (Amendment No. 6) (Jersey) Law 201- Artitle

TRUSTS (AMENDMENT No. 6) (JERSEY) LAW 201-

A LAW to amend further the Trusts (Jersey) Law 1984

Adopted by the Sates [date to be inserted]
Sanctioned by Order of Her Majesty in Council [date to be inserted]
Registered by the Royal Court [date to be inserted]

THE STATES, subject to the sanction of Her Most Excellent &4ay in
Council, have adopted the following Law —

1

Trusts (Jersey) Law 1984 amended

After Article 47A of the Trusts (Jersey) Law 198there are inserted the
following Articles —

“47B Articles 47D to 47J: Interpretation

(1)

‘ @)

In Articles 47D to 47J —

(@) references to a transfer or other dispositioproperty to a
trust, do not include a testamentary disposition;

(b) ‘power’ includes a discretion as to the wayvithich an
obligation is performed.
In Articles 47E and 47G, ‘mistake’ includes (s not limited
to) —
(@) a mistake asto —
(i) the effect of,
(i) any consequences of, or
(i) any of the advantages to be gained by,

a transfer or other disposition of property to @sty or the
exercise of a power over or in relation to a trosttrust
property;

(b) a mistake as to a fact existing either befaratdhe time of,
a transfer or other disposition of property to @sty or the
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Article 1

Trusts (Amendment No. 6) (Jersey) Law 201

‘ 47C
‘ 47D

47E

exercise of a power over or in relation to a trosttrust
property; or
(c) a mistake of law including a law of a foreigmigdiction.

Determination of ‘mistake’

The doctrine of ‘erreur’ in Jersey customary lawapplied to the law of
contract, shall not apply to any question concernine meaning of
‘mistake’ for the purposes of determining an apmlmn under
Article 47E or 47G.

Application of powers under Articles 47E to 471

Articles 47E to 471 apply in relation to the tragsbr other disposition of
property to a trust, or the exercise of any powear @r in relation to a
trust or trust property that occurs either beforeafter the coming into
force of the Trusts (Amendment No. 6) (Jersey) 2a&d-.

Power to set aside a transfer or disposition gfroperty to a trust due
to mistake

(1) Inthis paragraph, ‘person exercising a powagans a person who
exercises a power to transfer or make other disposof property
to a trust on behalf of a settlor.

(2) The court may on the application of any persmecified in
Article 471(1), and in the circumstances set ouparagraph (3),
declare that a transfer or other disposition opprty to a trust —

(a) by a settlor acting in person (whether alonwitn any other
settlor); or

(b)  through a person exercising a powetr,
is voidable and —
()  has such effect as the court may determine, or
(i)  is of no effect from the time of its exercise.
(3) The circumstances are where the settlor oropeexercising a
power —

(@) made a mistake in relation to the transfertbendisposition
of property to a trust; and

(b)  would not have made that transfer or other algmn but
for that mistake, and

the mistake is of so serious a character as toerengust for the
court to make a declaration under this Article.

47F Power to set aside a transfer or disposition g@roperty to a trust

exercised by fiduciary power

(1) Inthis paragraph, ‘person exercising a powagans a person who
exercises a power to transfer or make other disposof property
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Trusts (Amendment No. 6) (Jersey) Law 201- Artitle

)

‘ @3)

(4)

to a trust on behalf of a settlor and who owesdadiary duty to
the settlor in relation to the exercise of his er power.

The court may on the application of any persmecified in

Article 471(1), and in the circumstances set ouiparagraph (3),
declare that a transfer or other disposition opprty to a trust by
a settlor (whether alone or with any other setttbrpugh a person
exercising a power, is voidable and —

(@) has such effect as the court may determine, or
(b) is of no effect from the time of its exercise.

The circumstances are where, in relation toetkercise of his or
her power, the person exercising a power —

(a) failed to take into account any relevant comsitions or
took into account irrelevant considerations; and

(b) would not have exercised the power, or would have
exercised the power in the way it was so exercibat for
that failure to take into account relevant constlens or
that taking into account of irrelevant considenasio

It does not matter whether or not the circumsés set out in
paragraph (3) occurred as a result of any lackacé or other fault
on the part of the person exercising a power, otherpart of any
person giving advice in relation to the exercis¢hefpower.

47G Power to set aside the exercise of powers ination to a trust or trust
property due to mistake

(1)

(2)

®3)

In this paragraph, ‘person exercising a poweans a person who,
otherwise than in the capacity of trustee, exescéspower over, or
in relation to a trust, or trust property.

The court may on the application of any persmecified in
Article 471(2), and in the circumstances set ouparagraph (3),
declare that the exercise of a power by a trustea @erson
exercising a power over, or in relation to a trastfrust property,
is voidable and —

(@) has such effect as the court may determine; or
(b) is of no effect from the time of its exercise.

The circumstances are where the trustee oropeegercising a
power —

(@) made a mistake in relation to the exercise iefdr her
power; and

(b)  would not have exercised the power, or would have
exercised the power in the way it was so exercibatl for
that mistake, and

the mistake is of so serious a character as toerengust for the
court to make a declaration under this Article.
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Article 1

Trusts (Amendment No. 6) (Jersey) Law 201

47H Power to set aside the exercise of fiduciary p@rs in relation to a
trust or trust property

47|

(1)

(2)

®3)

(4)

In this paragraph, ‘person exercising a poweans a person who,
otherwise than in the capacity of trustee, exescégspower over, or
in relation to a trust, or trust property and whees a fiduciary
duty to a beneficiary in relation to the exercis¢hat power.

The court may on the application of any persmecified in
Article 471(2), and in the circumstances set ouparagraph (3),
declare that the exercise of a power by a truste@a @erson
exercising a power over, or in relation to a trastfrust property,
is voidable and —

(@) has such effect as the court may determine; or
(b) is of no effect from the time of its exercise.

The circumstances are where, in relation toetkercise of his or
her power, the trustee or person exercising a pewer

(a) failed to take into account any relevant comsitions or
took into account irrelevant considerations; and

(@) would not have exercised the power, or would mave
exercised the power in the way it was so exercibatl for
that failure to take into account relevant consitlens, or
that taking into account of irrelevant considenasio

It does not matter whether or not the circumsés set out in
paragraph (3) occurred as a result of any lackacé or other fault
on the part of the trustee or person exercisingwep, or on the
part of any person giving advice in relation to thercise of the
power.

Applications and orders under Articles 47E to ZH

(1)

)

®3)

(4)

An application under Article 47E(2) or 47F(2aybe made by
any settlor or any of his or her personal repredams or
successors in title.

An application under Article 47G(2) or 47H(2aynbe made by —

(@) the trustee who exercised the power conceordtige person
exercising a power (as the case may be);

(b) any other trustee;
(c) abeneficiary or enforcer;

(d) the Attorney General in relation to a trust te@amng
charitable trusts, powers or provisions;

(e) any other person with leave of the court.

Without prejudice to Article 51 and subject garagraph (4), the
court may, consequential upon a declaration madkruany of
Articles 47E to 47H, make such order as it thinks f

No order may be made under paragraph (3) wiimhid prejudice
any bona fide purchaser for value of any trust ergpwithout
notice of the matters which render the transfeotber disposition
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Trusts (Amendment No. 6) (Jersey) Law 201- ArtRle

of property to a trust, or the exercise of any poweer or in
relation to a trust or trust property, voidable.

‘ 47J Savings in respect of applications made underréicles 47E to 47H

Nothing in Articles 47E to 47H shall prejudice —

(@) any application for a declaration that a transf other disposition
of property to a trust, or the exercise of any poweer or in
relation to a trust or trust property, is void @idable on grounds
other than those specified in Articles 47E to 4@H;

(b) any personal remedy which may be availablersga trustee or
any other person.”.

2 Citation and commencement

This Law may be cited as the Trusts (Amendment@¢Jersey) Law 201- and
shall come into force 7 days after it is registered
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Endnotes Trusts (Amendment No. 6) (Jersey) Law 201-
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